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NmeHem

Poccunckon ®epepauum

INOCTAHOBJIEHHUE

KOHCTUTYLIMOHHOI'O CYIA POCCUNCKOU ®EJEPAIIUN

0 JIeJIy O IPOBEPKE KOHCTUTYLMOHHOCTHU MOJIOKEHUN YaCTEU TPEThEU U
nessiTol ctatbu 115 YronoBHO-mpolieccyanbHOro kojaekca Poccuiickoit
deneparuun B CBSI3M € JKamoOaMu  O0IecTBa C  OrPaHUYCHHOM
OTBETCTBEHHOCTBIO «ABpOpa MaJOATAKHOE CTPOUTEIILCTBO» M TpaKIaH
B.A.llleBuenko n M.I1.Dimiena

ropon Cankr-IletepOypr 21 oxtsa6ps 2014 rona

Kouctutynmonnsiii Cyn Poccuiickoit denepanuu B coctaBe Ilpeacenarens
B.JI.3opekuna, cymeit  K.B.Apanosckoro, A.M.boiuoBa, H.C.bonnaps,
I'A.I'amxuesa, FO.M./lanunosa, JI.M.Kapkosoii, I'A.Kununa, C.M.Kazanuesa,
M.1.Kneangposa, C.J1.Kus3ena, A.H.KoxkoToBa, JI.O.KpacaBunkoBoii,
C.I1.MaBpuHa, H.B.MenbpHuKOBa, 0. 1.Pynkuna, H.B.Cene3nena,
0O.C.XoxpsikoBoi, B.I. fIpocnaBuesa,

pykoBoACTBysdch cTarbeir 125 (wacts 4) Koucturyuum Poccuiickoit
denepannu, MyHKTOM 3 4acCTH NEPBOW, YACTAMHU TPEThEUW W YETBEPTOM CTaTbu 3,
qacTBIO MepBoii cratbr 21, crartesimu 36, 471, 74, 86, 96, 97 u 99 dexepaabHOrO
KoHCTUTYlIMOHHOTO  3akoHa «O  Koucturynmmonnom  Cyae  Poccuiickoit
denepanun,

paccMoTpen B 3aceqaHuu 0Oe3 MPOBENCHUS CIIyIIaHWS JeJI0 O TPOBEpKE
KOHCTUTYLIMOHHOCTH TOJIOKEHHUM 4YacTed Tperbed m aesiton crarbu 115 YIIK

Poccuiickoit @enepanuu.
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[loBomoM K paccMOTpeHuI0 Jena sBuiauch xaimodbslr OOO «ABpopa
MaJIO3TAXHOE CTPOUTENbCTBO» M rpaxaaH B.A.Illeeuenxko m M.IL.Diinnena.
OcHoBaHHEM K  PacCMOTPEHHIO nena  SIBWIACh oOHapyXuBLIAsICS
HEOIPEJICICHHOCTh B BOIMPOCE O TOM, COOTBETCTBYIOT s KoHCTHUTYynuu
Poccuiickont @enepanuu ocnapuBaeMble 3asBUTEIAMU 3aKOHOTIOIOKEHHUS.
[Tockonbky Bce KamoObl KacalroTCsi OJHOTO W TOTO XKe TMpeaMera,
Koncturyunonnsiii Cyn Poccuiickoit ®denepaiuu, pyKOBOJCTBYSCh CTaTbed 48
denepanbHOr0  KOHCTUTYHMOHHOTO 3akoHa «O KosctutynnonHom Cyne
Poccuiickoit ®enepanuu», COEIUHUI Jiefla 1O OTUM Kajo0aM B OJHOM
IPOU3BOJICTBE.
3acimymaB cooOmienue cyapu-gokiamyuka LA Kununa, wuccienoBaB
IpENCTaBICHHbIE JOKYMEHTbl W HWHbIe Marepuanbl, KoHctutyunonssii Cyn

Poccuiickon ®denepanuun

YCTAHOBHUI!

1. Cornacuo cTaThbe 115 VIIK  Poccuiickon denepaunu,
npelyCMaTpUBAKOIIEH B KadeCTBE MEPhl MPOIECCYATbHOTO MPUHYKICHUS
HaJIOKCHUE apecTa Ha MMYIIECTBO, MPUMEHsAEMOe Uil OOecreyeHUs
WCITIOJIHEHHS TIPUTOBOPA B YaCTH T'PAXJAHCKOTO HMCKA, APYTUX WUMYIIECTBEHHBIX
B3bICKAHMH WJIM BO3MOXXHOM KOH(UCKAIIMM HMYIIECTBa, CJIEA0BAaTEIb C
corjacusi PYKOBOJMTENS CIIEICTBEHHOIO OpraHa, a TaKXe J03HaBaTelb C
corjacusl MPOKypopa BO30YXJAlOT Iepea CyAoM XOJaTalCTBO O HAJIOKCHUU
apecTa Ha MMYIIECTBO I10J03PEBAEMOr0, OOBHHSIEMOIr0 WX JIWIl, HECYIIUX I10
3aKOHY MaTepHaJbHYI0 OTBETCTBEHHOCTh 3a MX JICUCTBUS (4acTh IepBasi); apecT
MOXET OBITh HAJIOXXEH Ha MMYIIECTBO, HAXOMAIIEECS Y APYTUX JIHUIl, €CIU €CTh
JOCTAaTOYHBIE OCHOBAHMS TIojaraTh, YTO OHO TIIOJY4Y€HO B pe3yjbTaTe
MPECTYIHBIX JESHUCTBUH IMOJI03pEeBAEMOT0, OOBHHSIEMOTO JHOO HMCIIOJIb30BaIOCh
WM TIpeaHa3Havyajoch JJIs MCIOJB30BAaHUS B Kaye€CTBE OPYAHUS MPECTYILICHUS
6o s GUHAHCUPOBAHUS TEPPOpH3MA, OSKCTPEMHUCTCKOM ACATCIBLHOCTH

(3kcTpeMHu3Ma), OpPraHM30BAaHHOW TPYINbl, HE3AKOHHOTO BOOPYKEHHOTO
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dbopMUpOBaHUs, MPECTYNHOr0 cO00IIecTBa (MPECTYNHOW OpraHu3anuu) (4acThb
TPEThs); HAJOKEHUE apecTta Ha HUMYLIECTBO OTMEHSETCS Ha OCHOBAaHUH
IIOCTAHOBJIEHUSI, OINPENEJEHHs JUlla WJIA OpraHa, B IPOU3BOACTBE KOTOPOTO
HaXOJUTCA YrOJOBHOE [€JI0, KOrja B NPUMEHEHUHM 3TOM Mepbl OTHagaet
HEOOXOIUMOCTD (4acTh JEBsTas).

1.1. Tlo yromoBHomy neny, Bo30OyxaeHHoMmy 31 aBrycra 2009 roga mo
NpU3HaKaM psJla MpecTyIUIeHUH, OOBUHAEMBIM HWHKPUMHUHHPOBAJIOCH, B
YacTHOCTH, MOILIEHHHYECTBO (4acTh yerBepTas ctatbu 159 YK Poccuiickoi
denepannu), BbIpa3uBIIEECs B  XUUIEHHMM TOJA BUJIOM  KPEIUTOBAHUS
opunandeckux sl (B tom uuciae 3A0 «llentpanbHas geBenonepckas
KoMMaHus») JeHexHbX cpenctB y AO «bTA bank», Ha KoTOopble ObUIH
npuoOpeTeHbl 3eMeJbHbIE YYacTKH, B JajbHEHIIEeM — T1Ocle CHSTHUS
oOpeMeHEeHHI M0 HIOTEKE C MOMOIIbI0 MOJIOXKHBIX, 10 BEPCUU CIIEACTBUS,
COTJIAIlIEHU — pa3/ieJieHHbIe Ha Oojiee MENIKUE U Mepenie/ e B COOCTBEHHOCTh
TPETHUX JUL IO BO3ME3IHBIM CIIEIIKAM.

B cBia3m ¢ nponomkaromumcs OPOU3BOACTBOM — MPEABAPUTEIBHOTO
CIIEACTBUA IO JTAHHOMY YTOJOBHOMY Jeiy TBEpPCKOW paloOHHBIA CyJ ropoja
MoOCKBBI yAOBIETBOPUJ XOJIATAalCTBO CJENOBATENsl O HAJIOKEHHHU apecTa Ha
3eMEeJIbHbIE YYaCTKH, MPAaBO COOCTBEHHOCTHM HA YacTh KOTOPBIX IO JIOTOBOPY
kymau-tipogaxu  oT 20 centsiops 2010 roma, 3akmroueHHomy ¢ 3A0
«llenTpanpHas aeBenomnepckas KOMIaHHSA», ObUIO 3apeructpupoBano 3a OO0
«ABpopa MaJIOdTAXXHOE CTPOUTEIBCTBO», C 3alIPETOM pPacCHopsiKaThbCA U
MOJIb30BaThCsl UMM (TIocTaHOBIeHHE OT 9 aBrycta 2012 roma, octaBieHHoe 0e3
M3MEHEHHUs KaCCAllMOHHBIM OIpeeIeHUEM CyneOHONW KOJIJIETUU MO YTrOJOBHBIM
nenamM  MOCKOBCKOTo ropojackoro cyga ot 12 ngexabps 2012 roma). B
000CHOBaHME CBOETO PEIICHHS CYJ COCIAJICS Ha HAIMYKE TOCTAaTOYHBIX JAHHBIX
1ojaraTh, 4TO 3TU 3€MEJIbHBIE YYACTKH A0 UX pa3JeieHUsl ObUI IPUOOPETEHHI B
pe3yJIbTaTe NPECTYIHbIX ACUCTBUNA OOBHHSEMBIX, a TakXke Ha HEOOXOAUMOCTH
o0ecrneuynTh HCHOJHEHHE MPHUTroBOpa B YacTH TPaKJAHCKOTO MCKa M JPYTHX

MMYIIIECTBEHHBIX B3bICKaHUW. B ynoBineTBopeHuu Haa30pHbIX xanod OO0
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«ABpopa MaJO3TaXHOE€ CTPOUTENIHCTBO» HA YyKa3aHHbIE CYyJeOHbIE pelleHus
OBUIO OTKA3aHO MOCTAHOBJIEHHEM CYIbU MOCKOBCKOTO TOpPOJCKOro cyaa oT 18
mapta 2013 roma u mocrtaHoBieHueMm cyiabu BepxoBnoro Cyna Poccuiickoit
Oenepanun ot 31 wumrons 2013 roma. be3 yaoBIETBOpEHHS OCTaBlIEHA W
noganHas B nopsake crarbu 125 VIIK Poccuiickoit ®enepanuu xanoda OO0
«ABpopa MaJIOITaXXHO€ CTPOUTEILCTBO» O IMPU3HAHUM HE3aKOHHBIM U
HeoOOCHOBAHHBIM TOCTAaHOBJIEHHS cienoBatenss or 8 despans 2013 rona,
OTKJIOHUBIIIETO XOJATaWCTBO 3asBUTEINIsI O CHATHU apecTa ¢ MpUHAJJIEKAIINX
€My 3EMEJIbHBIX y4acTKOB (IMOCTaHOBJIEHHE TBEPCKOro paiOHHOTO cyja ropoja
Mockssl oT 4 utoHs 2013 roma, octaBiaeHHOE 0€3 M3MEHEHHS aleJUIAIIUOHHBIM
ompejielieHueM CyJIeOHOM KOJUIETUM 10 YrOJOBHBIM JejiaM MOCKOBCKOTO
ropoackoro cyaa ot 24 utoins 2013 rona).

Kak mnomnaraer OOO «ABpopa MaJIOdTa)XKHOE CTPOUTEIBCTBO», YaCTH
TpeTha U aesitas ctatbu 115 YVIIK Poccuiickoit @enepaniriu BO B3aMMOCBSI3HU CO
cratbeit 162 nannoro Kopjekca, 3akpemisiomield CpokKu MNpeaBapUTEIbHOTO
CIICICTBHUS, HE COOTBETCTBYIOT cTaThsiMm 8, 34 (uacth 1), 35 (wactm 1-3), 46
(gactp 1), 49 (vacth 1) u 55 (uacth 3) Koncturyuuu Poccuiickoit denepannu B
TOH Mepe, B KakOW OHM He OOs3bIBAIOT CJeAoBaTeNis MO HCTEYCHUU
ONPEJECIEHHOI0 CpPOKa CHSTh apecT € HMMYIIEeCTBa JIMIA, HE SBISIOMIETOCs
YYaCTHUKOM YT'OJIOBHOT'O CYJONPOU3BOJICTBA, WIH NPEABSIBUTH BIAAEIbIy 3TOTO
UMYIIIECTBA OOBHHEHHE.

Kpome Toro, 3agBuTeNb OcapuBacT KOHCTUTYLMOHHOCTH ctaTei 38, 122,
125, 161, 165, 216 wu 217 VIIK Poccuiickoit denepanuu, Kak He
MpeAycMaTpUBAIOIIMX HAMJICKAIIET0 MEXaHW3Ma 3alluThl NpaB Julla, HE
SIBJISIFOLLIETOCS. B YTOJIOBHOM CYJONPOU3BOJICTBE MOJI03PEBAEMBIM, OOBHHSIEMBIM
WU JIAIOM, HECYIIUM [0 3aKOHY MaTepHalbHYIO OTBETCTBEHHOCTh 3a HX
JNEUCTBUS, T.€. JIMIIOM, KOTOPOE€ B COOTBETCTBUU C ['pakIaHCKUM KOJIEKCOM
Poccuiickoit ®enepannu HECET OTBETCTBEHHOCTh 3a Bpel, IPUYMHECHHBIN
MPECTYIUICHUEM, B CIy4yae HaJOKEHUsS apecTa Ha €ro MMYIIECTBO Ha OCHOBAaHUM

yactu Tpether cratbu 115 YIIK Poccutickon ®@enepanumn.
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1.2. Tlo d¢akram 3noynoTpeOsieHUs] JOJKHOCTHBIMH TOJIHOMOYHUSMH U
XUIIEHUS] MUMYIIECTBA PAJOM JOJLKHOCTHBIX Jinil ['maBHOro ympasinenuss MUYC
Poccun mno Smano-HeHenkomMy aBTOHOMHOMY OKpyry ObUIO BO30YKIEHO
YrOJOBHOE JEJNO M0 IpU3HAKaM IMPECTYIUIEHUH, MPEAYCMOTPEHHBIX YacTIMU
IIEpBOM U TpeTheil cTaThu 285 M yacThio yeTBepToil ctathu 160 YK Poccuiickoi
denepauni.

ITocranoBinenneM bacmanHOro panoHHOro cyna ropoga Mockssl oT 7
okTsi6pss 2010 roma OBUIO YJOBIETBOPEHO XOJATAWCTBO Clea0BaTeNs O
HAJIOXKEHUU apecTa Ha HEJIBWKMMOE UMYIIECTBO — KBapTUPY, MPaBo
COOCTBEHHOCTH Ha KOTOpyr 3apeructpupoBano 13 centsops 2001 roma 3a
rpaxganuHom  B.A.llleBuenko,  mpoxomsimuM  cioyxk0y B OpraHax
rOCyJapCTBEHHOTO MOXApHOrO Haja30pa W JHUYHO HE MPHUYACTHBIM K
coBepuieHuo npectymieHuil. Ilo Bepcun OpraHoB IpeaBapUTEIBHOTO
CIEJCTBUS, BBIJICIICHUE €My KBApTUPbl B COOCTBEHHOCTb MOTJIO SBJISTHCS
NONBITKOW OJIHOTO M3 OOBHHSEMBIX MNPHUAATh BUIUMOCTH 3aKOHHOCTH CBOUM
OPECTYNHBIM JAEUCTBHUSAM, BBIPA3UBIIMMCS B pAacTpaTe 4YyKOTO MMYIIECTBA U
CBSI3aHHBIM C UHBECTUPOBAHUEM B CTPOUTEIBCTBO KUJIOTO JOMA, YACTh KBAPTUP
KOTOporo Oblla IMepelaHa 3aTeM B COOCTBEHHOCTh COTPYAHUKOB OpPTraHOB
roCyJapCTBEHHOTO MOXKAaPHOT0 HA/130pa.

[ToctanoBnenunem ciemopatens oT 15 centsopst 2011 roga mpou3BOICTBO MO
JAHHOMY YTOJOBHOMY Jeldy OBUIO TPUOCTAHOBIEHO B CBSI3U C TEM, UTO
OOBHMHSIEMBIE CKPBUIMCH OT cieacTBus. llocTaHOBIEHUSMH JOJKHOCTHBIX JIMII
CJIeICTBEHHOTO opraHa oT 3 okTsa0ps 2012 rona, 4 mapta 2013 roma u 19 mapra
2014 ronma otkazaHo B ynoieTBopeHun xojaraiictBa B.A.llleBueHko 00 oTMeHe
apecra Ha ero kBaptupy. [lomannas B mopsiake crateu 125 YIIK Poccuiickoi
Oenepanuun xanoba B.A.llleBueHKO Ha TOCTAHOBIEHUS  PYKOBOAMUTEINS
cieacTBeHHOro oprana ot 4 mapra 2013 roga, oTkazaBuIero B yAOBJIETBOPEHUU
XOoJlaTaiicTBa 3asiBUTENIE 00 OTMEHE apecTa Ha €ro KBapTUpPY, OCTaBlieHa Oe3
yaosineTBopenusi  CanexapackuMm — ropojickuM — cynoM  SAmano-Henerkoro

aBTOHOMHOTI'0 OKpyTa (mocranosyienue ot 16 anpenst 2013 roga, ocraBieHHoe 0e3
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M3MEHEHUS aneUSIUOHHBIM ONpEJeTIeHHEM CyAeOHON KOJJIErMH IO YrOJOBHBIM
nenam cyna Simano-Henenkoro aBroHomHoro okpyra ot 13 utonst 2013 roxpa). B
nepenade KaccaudoHHOM xkanoOsl B.A.llleBueHko Ha yKa3aHHbIE CyneOHbIE
pelieHust JUIsi PacCMOTPEHUsT B CyIeOHOM 3acellaHhd Cyla KacCallMOHHOMN
MHCTAaHIMM  OTKa3aHO [IOCTAaHOBJIEHMEM cCcyapu cyaa Smano-Henernkoro
aBTOHOMHOI'O OKpyra ot 27 suBaps 2014 rona.

3asgBUTENb MPOCUT MPU3HATH YACTH TPEThIO W AeBATYr0 crtathu 115 VIIK
Poccuiickoit deaepaiiuu He COOTBETCTBYIONIUMU CTaThsiM 35 (wactu 2 u 3), 49 u
55 (uactp 3) Koncturyuuu Poccuiickoit denepanuu B TOMl Mepe, B KaKOl OHU
NO3BOJIAIOT B Clly4ae MPUOCTAHOBIEHUS MPOU3BOACTBA MPEIBAPUTEIHHOIO
CJIEJICTBUS MO YTOJOBHOMY Jiely HEOIrPAHMYEHHO JOJTO MPUMEHATHh HAJIOKEHHE
apecta Ha MUMYLIECTBO JHIL, HE SBIAIOUIUXCS B YTOJOBHOM CYJIOINPOHU3BOJICTBE
10J103pEBAaEMbIMHU, OOBHHSIEMBIMH, HE HAJAENAsl MX MPU ATOM MPOLECCyalbHBIMU
paBaMu, MO3BOJIAIOMIMME 3P (EKTUBHO 3aIIHILATH CBOE IIPABO COOCTBEHHOCTH.

1.3. Tlo yromoBHOMYy peny, Bo3OyxnaeHHoMmy 14 despams 2012 roma B
OTHOLIEHUH  HEYCTAHOBJIIEHHOIO  JiIML@ [0 T[pU3HAKaM  MPECTYIUICHHUS,
peyCMOTPEHHOT0 4acThio 4yeTBeptoil crathu 159 YK Poccuiickoit ®@enepannu
(MOILIIEHHUYECTBO B 0CO00 KPYIMHOM pa3Mepe), MOTEPHEeBIINM ObLIO MPU3HAHO
OOO «TpaHCTIOPTHBIE CHUCTEMBI», KOTOPOMY OBLT TPUYUHEH MaTepUaIbHBIN
ymepd Ha cymMmmy 216 MWUIMOHOB pyOJiedl BCEACTBHE Iepexojaa IpaBa
COOCTBEHHOCTHM Ha HEXWIble ToMelleHus 0e3 omiatel K mokymarento C., B
JaJdbHEUIIEM COBEPIIMBIIEMY UX OTYYXKIEHHUE B TMOJb3y TIpaKIaHUHA
M.I1.Ditnnena.

Jnst  oOecriedyeHUs UCIIOJHEHHS] TIPUTOBOpa B YacTH KOH(UCKAIUU
MMYIIECTBA, BO3MEIIECHUS MPUYUHEHHOTO yiiepOa, B MLENSIX HCKIIOUYCHHS
BO3MOXHOCTH 3aKJIIOYEHUS CHEJIOK, HIPEAMETOM KOTOPBIX MOIYT SIBISATHCA
YKa3aHHbIE HEXUJIbIE MOMEILICHUS, a TaK)Ke 00ECIeUeHUsl UCTIOTHEHUSI PUTOBOpa
B YACTH UMYIIECTBEHHBIX B3bICKAHWN NTOCTAHOBICHUEM JI3€pKMHCKOTO palilOHHOT O
cyna ropoma Cankr-lIletepbypra ot 27 mapra 2012 roma (ocraBieHo 0e3

HU3MCHCHHUA KAaCCAllMOHHBIM OIIPCACICHHUCM Cy,[[C6HOfI KOJUICTHH 110 YI'OJIOBHBIM
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nenam Cankr-IletepOyprckoro ropojckoro cyna ot 4 wurons 2012 roxa)
pa3pelICeHO HAJIOKEHUE apecTa Ha HEXWJIbIE IMOMELICHHUs, NPUHAJIeKAIINE Ha
npaBe coOctBeHHocTH M.ILOMneny, ¢ 3ampeToM pacnopsskatbes HUMH. B
000OCHOBaHME CBOErO0 PEIICHUS CyA COCIANCi Ha Haauuue YyOeauTEeNbHBIX
OCHOBAaHUU MOJaraTh, YTO JAHHOE HEJABMKUMOE UMYILIECTBO O €r0 OTUYXKIAECHUS B
nosibsy M.ILDiinnena 6bu10 nomydeHo C. B pe3ynbTaTe MPECTYHHBIX ACHCTBUH.
[ToctanoBnenuem cyasu Cankt-IlerepOyprckoro ropojackoro cyaa ot 11 sHBaps
2013 ropa m nocraHosineHueM cynbu BepxoBHoro Cyna Poccuiickoir ®enepaunu
ot 24 centsa0ps 2013 rosna B yA0BIETBOPEHUHU HAA30pHBIX kano0 M.IL.Diinnena Ha
yKa3aHHbIE Cy/1e0OHbIe PeIIeHUsI 0TKA3aHO.

[lo mHeHuro 3asButens, 4dactb TpeTba cratbu 115 VYIIK Poccuiickoii
denepanui  HE COOTBETCTBYET cTaThaMm 35 (wactu 1-3) m 55 (wacte 3)
Koncturyunu Poccuiickoit denepanyu, MOCKOIBKY — IO CMBICITY, IPUIaBAEMOMY
€l IpaBONPUMEHUTENIBHOW IPAKTUKOW, — HECOpPa3MEPHO OIPAHMYMUBAET IPABO
COOCTBEHHOCTH, TO3BOJISIS Hajarath apecT Ha MMYIIECTBO JIMIA, HE SBISIOMIETOCS
M0JI03pEBAEMbIM, OOBHHAEMBIM IO YrOJIOBHOMY [€Jy, NPHUTOM YTO JIHUIIO,
NoJIIeKaIlee MPUBJICUYCHUIO B KAyeCTBE IOJ03PEBAEMOr0, OOBHUHSAEMOIO, HE
YCTAHOBJIEHO M, CJIEIOBATEIIbHO, OTCYTCTBYIOT OCHOBAaHHUS IIOJararb, YTO
MaTEpHUAIIbHYI0 OTBETCTBEHHOCTh 3a €ro JIeWCTBUS JODKEH HECTH COOCTBEHHUK
UMYIIIECTBA, CIOP OTHOCUTEIBHO KOTOPOrO pPa3pelleH K TOMY K€ B MOPSIKE
IPaXKIaHCKOTO CYAONPOU3BOACTBA.

1.4. B coorBercTBUH cO cTaThsimu 3, 36, 74, 96 u 97 denepanpHOrO
KOHCTUTYIIMOHHOTO  3akoHa «O  KoncturynmonHom Cyne  Poccuiickoi
Oenepanun» Konctutyunonnsii Cyn Poccuiickoit denepanuym npuHUMaeT K
PacCMOTPEHHUIO JKaloObl TpaXJAaH U OOBEOUHEHHM TpakJaH HAa HapylICHUE
KOHCTUTYLIMOHHBIX TPaB M CBOOOJ 3aKOHOM, IPUMEHEHHBIM B KOHKPETHOM [IEJI€,
pacCMOTpPEHNE KOTOPOTO 3aBEPIICHO B CyAE, €CIOM MNPUAET K BBIBOAY, 4TO
OCIIapuBacMble 3aKOHOIIOJIOKEHHUS 3aTPAruBalOT KOHCTUTYLMOHHBIE IIpaBa U
cBOOOMABI TpaXKIaH W UYTO HMEETCS HEONpPEIEJICHHOCTh B BOMNPOCE O TOM,

COOTBETCTBYIOT I OHHU Koncturynumn Poccuiickoit denepanuu;
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Koncturynmonnsiii Cyn Poccuiickoii @enepanuy NPUHUMAET IMOCTAHOBIICHUE
TOJIbKO MO MPEIMETY, YKa3aHHOMY B jkKajio0e, U JIMIIb B OTHOIIEHWU TOW YacTH
ocrHapyBaE€MbIX 3aKOHOIOJIOKEHUM, KOTOPhIE OB MPUMEHEHHI B JIeJIe 3asBUTEIS,
OIICHUBAsI KaK OYKBaJbHBIA CMBICI paccMaTpPUBAEMbIX 3aKOHOMOJIOKEHUM, TaK U
CMBICJI, TIpUJaBaeMblii UM OQUIMAIBHBIM W HWHBIM TOJKOBAaHUEM  WIIH
CJIOKMBIIEKCS TTPABOIIPUMEHUTEIIBHON PAKTUKOW, a TAKKE UCXOAA U3 UX MECTA B
CHUCTEME MPABOBBIX HOPM.

[Momoxenuss craren 38, 122, 125, 161, 162, 165, 216 u 217 VIIK
Poccuiickoit ®@enepannu, KOHCTUTYIIMOHHOCTh KOTOPBIX IOJIBEPTA€T COMHEHHIO
00O «ABpopa MaJIOATAXKHOE CTPOUTENIBLCTBO», YCTAHABIMBAIOT MOJHOMOYMS
CIeoBaTelisl, MOPSAOK Pa3pelieHUs XOJaTaiiCTB YYaCTHUKOB YrOJOBHOTO
CYIOTIPOU3BOJICTBA, CYNEOHBIN MOPSIOK PACCMOTPEHUS UX Kano0, 3aKpervIsioT
HEJOMYCTUMOCTh pa3rJIalllcHUs] JIaHHBIX MPEIBAPUTENBHOTO pacciieIOBaHMUs,
OTIPEJIEIISIIOT CPOKU MPEABAPUTEIHHOTO CIECTBUS, Cy1€OHBIN MOPSAOK MOTyYSHUS
pa3pelleHns] Ha MPOU3BOACTBO OTAENBbHBIX CIEICTBEHHBIX NEUCTBUNA M TMOPSIAOK
O03HAKOMJICHUSI YYaCTHHUKOB YIOJIOBHOTO CYAONPOU3BOACTBA C MaTepuaaMH
yrosioBHoro nena. Camu mo cebe yka3aHHbIE 3aKOHOIOJIOKEHHUS HE COJAepkKaT
HEOTPEJICIICHHOCTH MPUMEHUTEIBHO K OOCTOSITENIbCTBAM JeNia 3asBUTENSI U HE
MOTYT PaCIICHUBATHCS KaK HapyIIAIOIINe eTro MpaBa U cBOOObI, B CBS3H C YEM €T0
’ayoba B 4aCTH, Kacarolleicss ocmapuBaHus UX KOHCTUTYIIHOHHOCTH, HE SIBJISIETCS
JOMYCTUMOM 1O cMbIciy crater 96 u 97 denmepanbHOro KOHCTHUTYIIMOHHOTO
3akoHa «O Kouctutynuonnom Cyne Poccuiickoir ®expepanuu», 4YTO HE
npensarctByeT Koncturyunonnomy Cyay Poccuiickoit @enepanun yYuTbIBaTh Kak
3TH, TaK U JAPYTUe MOJOKEHHS YTOJIOBHO-IIPOLECCYAIBHOTIO Koaekca Poccuiickoi
Qenepany MpU OLECHKE KOHCTUTYLUHOHHOCTHM YacTEW TPEThEU U JIEBATOU €ro
crarbu 115.

Kpome Toro, yacte Tpethst ctateu 115 YIIK Poccutickoit ®eaepanuu B TOU
YaCcTH, B KAaKOW €K MNpPEeAyCMaTpUBACTCS HAJIOKEHUE apecTa Ha HWMYILIECTBO,
HaXOJsIIEeCs y JAPYruX JIMI, €CIU €CTh JOCTAaTOYHbIE OCHOBAHHUS MOJIATaTh, YTO

OHO HCIIOJB30BAJIOCh WM IMIPCAHA3HAYAIOCh JId HCIIOJB30BAHHA B KadCCTBC
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OpyAusl IPECTYIUICHUSI MO0 NIl (PUHAHCUPOBAHUS TEPPOPHU3MA, SKCTPEMUCTCKOM
NEATeNIbHOCTH  (PKCTpeMHU3Ma),  OPraHU30BaHHOW  TPYyMNbl, HE3aKOHHOTO
BOOPYXXEHHOr0  (OpMHUPOBaHUsS, MPECTYIHOro  coodmiecTBa  (MpPEeCTymHOMU
opranuzaiuun), B nenax OOO «ABpopa MalodTaXXHOE CTPOUTEIBCTBO», a TaKKe
rpaxkaan B.A.lllesuenko u M.IL.DJiimyieHa He nmpuUMEHsIach, a MOTOMY B 3TOM
YaCTHU UX JKAJIOOBI TAKKE HE MOTYT OBITh MPU3HAHBI JOMYCTUMBIMHU.

Takum o6pazom, npeameroM paccMoTpenust Konctutynuonnoro Cyna
Poccuiickot @enepauuu no HACTOSILIEMY Ay SBISIOTCS IOJIOKEHUS YacTeu
TpeTbeil u aeBsToil cratbu 115 VIIK Poccuiickoit @enepaiuu, Kak clyxKaiiye
OCHOBAaHMEM JUJIsI YCTAHOBJIEHUS HAa CTaJWM MPOU3BOACTBA MPEABAPUTEIBHOTO
pacciieioBaHusl N0 YTrOJOBHOMY JI€Jy IPAaBOBOrO pEeXHMMa apecTta HMYIIECTBa
U, HE SBIAIOMIETOCA [0 [JaHHOMY VYTOJOBHOMY JIeNly I0JI03PEBAEMBIM,
OOBHMHSIEMBIM WJIM JIUIIOM, HECYIIMM B COOTBETCTBUHU C ['pasklaHCKHM KOJIEKCOM
Poccuiickoit denepaunun OTBETCTBEHHOCTD 3a BpE, MIPUYUHECHHBIN
NPECTYIUICHUEM, €CJIM HMMEIOTCS JIOCTaTOYHBbIE OCHOBAHHUA II0JIaraTh, 4YTO 3TO
UMYIIECTBO MOJIYYEHO B PE3YyJbTaTE€ MPECTYNHBbIX NIEUCTBUN MOJ03PEBAEMOTrO,
O0OBHUHSIEMOTO.

2. CornacHo Kouctutyuum Poccuiickoir @enepauun B Poccuiickoi
Qdenepanii  TapaHTUPYETCA  CBOOOJA  DKOHOMHUYECKOW  JEATENIbHOCTH,
IPU3HAIOTCSA M 3alllUINAIOTCS paBHBIM 00pa3oM Bce (POpMBI COOCTBEHHOCTH,
IpaBO YaCTHOW COOCTBEHHOCTH, OTHOCSIIEECS K OCHOBHBIM IIpaBaM YENOBEKa,
MOJJIE)KUT 3alIUTE CO CTOPOHBI TOCYJAapCTBa W HApSAy C IPYTUMU IpaBaMu H
CBOOO/IaMHM dYeJOBeKa M TpaKIaHWHA OMPEACNSIET CMBICT, COACPKAaHHE U
IIPUMEHEHUE 3aKOHOB, JEITEIbHOCTh 3aKOHONATEIBHOM W MCIIOJHUTEIbHOU
BJIACTH, MECTHOTO CAMOYMpPAaBIECHUS U 00E€CIIEYUBAETCSA MPABOCYAUEM (CTaThu 2,
8, 18 u 34; crartea 35, yactu 1-3; crates 46, yvactu 1 u 2; craths 118, gyacts 2;
ctaths 128, gactsb 3).

B cwry (QyHmamMeHTanbHBIX TPHUHIIMIIOB BEPXOBEHCTBA TMpaBa U
IOPUJIMYECKOTO  PABEHCTBA  BMEIIATEIBCTBO TOCYJAapCTBA B OTHOLICHUS

COOCTBEHHOCTH, KaK HEOJHOKpaTHO moguepkuBanl KoHcTturynunonueii Cyn
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Poccuiickoit ®enepauuu, HE MAOHKHO OBbITh NPOU3BOJBHBIM M HAapylIaTh
paBHOBECHE MEXAYy TPEOOBaHUSMH HHTEPECOB OOLIECTBA U HEOOXOIUMBIMU
YCIIOBUSMM 3allUThl OCHOBHBIX NPaB JUYHOCTH, YTO MPEANOJaraeT pa3yMHYIO
COpPa3MEpPHOCTh HCIIOJIB3YEMBIX CPEICTB M NPECIEeAyeMOW ILEeNH, C TeM YTOObI
oOecrieynBascsi OalaHC KOHCTUTYUMOHHO 3alIUIIAEMbIX LIEHHOCTEW W JIMIO0 HE
MOJIBEPrajoch 4Ype3MEpHOMY OOpPEMEHEHMIO; MpPU HTOM OrpaHUYEHUs IpaBa
COOCTBEHHOCTH, TO cMbIciy ctatbl 55 (wacth 3) Koucturyuum Poccuiickoit
deneparnyiu BO B3aUMOCBSI3H ¢ ee ctaThsiMu 8, 17 (dacth 3), 19 (vactu 1 u 2), 34 u
35 (wactu 1 u 3), Moryt BBOJAUTHCS (hellepadbHbIM 3aKOHOM, TOJBKO €CIIM OHH
HEOOXOAUMBI JIJIsl 3alllUThl UHBIX KOHCTUTYIIMOHHO 3HAYMMBIX IIEHHOCTEH, B TOM
Yyucje TMpaB W 3aKOHHBIX HWHTEPECOB JPYTHX JHI, OTBEYAIOT TpeOOBaHUSIM
CIPaBEIJIMBOCTH, PA3yMHOCTH M COPa3MEPHOCTH (IIPOMOPIIMOHATBHOCTH), HOCAT
o0t 1 abCTpaKTHBIN XapakTep, HE UMEIOT OOpAaTHOW CHIIbI U HE 3aTParuBaroT
caMo CYIIECTBO JJAHHOTO KOHCTUTYIIMOHHOIO MpaBa.

HeoO6xoauMocThi0o Takoro poja OrpaHWYEHUNW TIPU  OCYIIECTBIICHHHU
YrOJIOBHOTO CYJIOMPOW3BOJICTBA B IIEJISIX 00€CIEeUeHUsI UCTIOJHEHUSI MPUToBOpa B
YaCTH TPAKJAHCKOTO MCKa, IPYTUX UMYIIECTBEHHBIX B3bICKAHUI MM BO3MOMXHOM
KOH(pUCKAIMK  OOYCJIOBIMBAETCSI, B  YAaCTHOCTH, NPEIOCTaBICHUE CYyIy
MOJTHOMOYHS pa3peniaTh M0 XOJaTaHCTBY CIEAO0BATENS WU JJO3HABATENSI BOIIPOC O
HAJIOKEHUU apecTa Ha UMYIIECTBO Ha MEPHOJ] MPEIBAPUTEIHHOTO PACCIIEIOBAHUS
U cyaeOHOro pa3douparenbCcTBa IO YrOJOBHOMY jeny. JlaHHas yroioBHO-
npoleccyaibHasi Mepa UMEeT MPUHYIUTEIbHBIM XapaKTep U BTOPraeTcs MOMUMO
BOJIM COOCTBEHHHMKa B €ro TMpaBOMOYMs TIO BIIAJICHUIO, TOJH30BAHUIO W
pPACHOPSIKEHUIO HMMYIIECTBOM, a IOTOMY JOJKHA MPUMEHSThCA — KaK TOro
TpeOyIOT  BBIp@XKAIOIIME TMPUHIUIN  HEMPUKOCHOBEHHOCTH  COOCTBEHHOCTH
KOHCTUTYLIMOHHbIE TapaHTUU OXpPaHbl YacCTHOM COOCTBEHHOCTH 3aKOHOM U
JOMYCTUMOCTH JIMIIEHUS UMYIIECTBA HE MHAY€ KAK IO PEHICHUIO Cya, a TaKXKe
KOHCTUTYIIMOHHBIE TapaHTHH CyAeOHON 3ammTbhl — mpu 3PheKTHBHOM, a HE
dbopManTbHOM KOHTpOJIE CyAa; MPU ITOM HE JOJDKHA JIOMYCKAaThCs TOAMEHa

YAaCTHOIIPABOBLIX MCXAaHHW3MOB Pa3spClICHUA CIIOPOB O COOCTBEHHOCTH YT'OJIOBHO-
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MPOIIECCYANIbHBIMU CPEJICTBAMU, HAIMpPaBJICHHBIMU Ha JOCTH)KEHUE MYOJIUYHO-
MIPaBOBBIX 1I€JI€H YTOJIOBHOTO CYIONPOU3BOACTBA.

[TockonbKy HalOXXEHHE apecTa Ha UMYIIECTBO B XOJIe MNPOU3BOICTBA
MpPEABAPUTEILHOIO  pacCieOoBaHUsA [0 YroJIOBHOMY  JIelly  Bie€YeT  JyIs
COOCTBEHHHKA HTOTO MMYIIECTBA OrPaHUYEHUS B MpaBe BIAJETh, MMOJIb30BATLCA U
pacropsikaTbCs UM, PUMEHEHUE JAHHOW MPOIECCYyaIbHON MEPhl HE MOXKET OBIThH
MPOU3BOJIbHBIM, — OHO JOJDKHO OBITh  OOYCIOBJEHO MpearnojaraeMoin
NPUYACTHOCTBIO KOHKPETHOTO JIMIa K TMPECTYNMHOW JIeITCIIbHOCTH WM
IpeArnojiaraéMbpIM — MPECTYMHBIM ~ XapaKTEPOM  TMPOUCXOXKICHUS KOHKPETHOTO
UMYIIECTBA JUOO JOMKHO OCHOBBIBATBHCS HA 3aKOHE, YCTaHABIMUBAIOIIEM
MaTepuaJbHyI0 OTBETCTBEHHOCTh JIMIIA 3a JEWUCTBHUS TMOA03PEBAEMOr0 WM
OOBHHSIEMOTO.

ITo cmbIicny mpuBeAeHHBIX MpaBoBbIX mo3unuii Koncrutynmonnoro Cyma
Poccuiickoit ®denepanuu, BIpa)KEHHBIX B TOCTaHOBJIEHUIX OT 16 utona 2008 roaa
No O-IT u ot 31 sauBaps 2011 roma Ne 1-II m OCHOBaHHBIX Ha MNPUHIUAMNAX
BEPXOBEHCTBA IpaBa, MPEANOJIAralpIiero 3aluTy OT IMPOW3BOJIBHBIX JIEHCTBUM
TrOCYJaPCTBEHHBIX OPTaHOB U JOJKHOCTHBIX JIMI], & TaK)K€ HEIPUKOCHOBECHHOCTH
COOCTBEHHOCTH U COOJIIOICHUsT OajaHca YacTHBIX W IyOJMYHBIX HHTEPECOB,
HAJOKCHHE B paMKax IMPOU3BOJICTBA 10 YTOJOBHOMY Jey apecTa Ha UMYIIECTBO,
KOTOPOE€ HAXOIAUTCS Y JIUI, HE SBIISIOUIAXCS IT0I03PEBAEMBIMHU, OOBUHSEMBIMH HITH
HECYIIMMH TI0 3aKOHYy MaTepHAIbHYI0 OTBETCTBEHHOCTh 3a  JICHCTBUSA
M0/I03PEBAEMOr0, OOBHUHSIEMOIO, W TIOJyYCHHE KOTOPOro B  pe3yibTaTe
COBEpIICHUS MPECTYIUICHUS JIMIIb MPEANnojiaraeTcsi, MOXKET HUMETh JIHUIIb
BPEMEHHBI XapakTep W TMPUMEHATHCA MPHU MPEJAOCTABICHUU TaKUM JIMIlaM
MPOIECCYANIbHBIX TapaHTUH, O00ECHEYUBAIOIIMX BOCCTAHOBJICHHUE HAPYIIEHHBIX
IpaB MOCPEJACTBOM IPABOCYAMS, OTBEYAIOMIECTO TPEOOBAHUSIM CHPABEIIMBOCTH U
paBEHCTBA.

COOTBETCTBEHHO, COONIOJCHHUE YCIOBHUM IS TPOJODKCHUS (COXpaHCHUS
pexuMa) apecta UMYIIECTBA JOKHO HAXOAUThCS 101 3(P(HEKTUBHBIM KOHTPOJIEM

cylia, ¢ TeM 4YTOOBI oOecreumBajcsa OajJaHC KOHCTHUTYIIMOHHO 3alWIAeMBbIX
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IIEHHOCTEH U JIUI0, HA UMYIIECTBO KOTOPOIr0 HAJOKEH apecT, HE MOJBEpPrajioch
Ype3MEpHOMY  OOpPEMEHEHUIO  BCJIEICTBHE  HEOINMPABIAHHO  JUIUTEIBHOIO
MPUMEHEHUST JTaHHOW MeEphl TPOIECCYaIbHOTO TPHHYXKICHUS, YTO, B CBOIO
ouepenb, TPeOyeT MOMOJHUTEIBHBIX YCHJIMA OT OpPraHoB IPEIBAPUTEIHLHOTO
paccieoBaHUs, Ha  KOTOpPble 3aKOHOM  BO3JIOXKEHBI  OOS3aHHOCTU  TO
OCYIIECTBJIICHUIO YTOJOBHOIO MpECciIeAOBaHUs, COOHUPAHUIO [I0KA3aTeNbCTB H
00eCITeUeHHUIO TIpaB M 3aKOHHBIX MHTEPECOB T'PAKIAH W IOPUAMYCCKUX JIUII, TaK
WJIM WHAa4Ye BOBJICYCHHBIX B YTOJIOBHBIN MPOIIECC.

Ananormydoro moaxozaa npuzaepkuBaercs EBpomeiickuii Cya mo mpaBam
YeJIOBEeKa, MOJIararolluii, 4To, MOCKOJIBKY apecT MMYIIECTBA BCErJa HECET PUCK
HAJIOXKEHUST YPE3MEPHBIX OTPAaHUYCHHM, OTPHUIATCIIBHBIC MOCICICTBHS KOTOPBIX C
TEYCHHEM BPEMEHH CYIIIECTBEHHO yCYT'yOIsIOTCS, JIJIsl COXPAHEHUS CIIPABEIIMBOTO
OamaHca Mexay TpeOoBaHHEM COOJIOJCHUS OOIIMX WHTEPECOB U TPeOOBAHUEM
3amuThl (pyHIAaMEHTATbHBIX MPaB YEJIOBEKAa COOCTBEHHHUK JIOJDKEH pacrojararhb
3 PEKTUBHBIMU CPEJICTBAMH MPABOBOM 3aIMUTHI, C TEM YTOOBI BO3/ICHCTBHE HA €TO
UMYIIECTBEHHbIE TIpaBa HE OBLIO MPOU3BOJIBHBIM WM HENpEACKa3yeMbIM, a
MIOHECEHHbIE UM YOBITKH HE MPEBBIIIATN JEHCTBUTEIHLHO HEM30EKHBIX; TaK, MpPH
OTCYTCTBUU TPAXIAAHCKOTO HCKa, MNPEIBSBIECHHOTO K BIAJENbIy HMYIIECTBA,
HAI[MOHAJIHBIE  BJIACTA  OO0s3aHBI  OCYHIECTBUTH OILIEHKY 3aKOHHOCTH W
HEOOXOJIMMOCTH MPOAOIIKEHUS JICHCTBUSL PEIICHUS O HAJIOXKEHUH apecTa Ha 3TO
uMy1IecTBO (moctaHoByieHue ot 22 aaBaps 2009 roaa no aeny «bopKOHOB NPOTUB
Poccuny).

Takum o6pa3om, Koncrturymus Poccuiickoit @enepanyn u Konsenius o
3aIIuTe MpaB YEJIOBEKAa U OCHOBHBIX CBOOOJ, KaK CIEAyeT U3 OCHOBAHHBIX Ha UX
TpeOoBaHusix mpaBoBbix no3unuii Koncturyunonnoro Cyaa Poccuiickoit
®enepanuu u Epponeiickoro Cyzaa o nmpaBaMm 4elioBeKa, 0053bIBAIOT TOCYAAPCTBO
obecrieunTh d(HPEKTUBHYIO 3alTUTY, BKIIOYas CyAeOHYIO, MpaBa COOCTBEHHOCTH
JUIaM, Yb€ UMYIIECTBO UTUTEILHOE BpEMsI HAXOUTCS MO apeCTOM, B TOM YHCIIe
W3HAYAJbHO HAJIOKEHHBIM B HE TEPHSANIMX OTJIaraTeabCTBA  CIydasx.

COOTBeTCTBeHHO, YCTaHAaBJIMBACMbBIC BO HCIIOJJHCHHC CYI[C6HOFO peuicHus o
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HAJIOKECHUM apecTa Ha HMYIIECTBO OrPAaHUYCHUS MPABOMOYMMN BIIAJICHUS,
MOJIb30BAHUS U PACIIOPSIKEHUSI MOTYT OBITh OCIIOPEHBI B CyICOHOM MOPSJIKE, C TEM
yroObl, Kak Yykazan Koncruryumonnsii Cyn Poccuiickoit ®enepauuu B
ITocranoBnenuun ot 31 suBaps 2011 roga Ne 1-II, mo mpomecTBuM BpEMEHU CY
MIPOBEPUJI COPAa3MEPHOCTh OrPAHMYEHHS TMpPaB COOCTBEHHUKA U PACCMOTpEIN
BO3MOKHOCTh (IIPH HAJIMYHMHM K TOMY OCHOBAHHUI) BO3BpAICHUS €My MMYIIECTBA
BO BJIAJICHHE M TOJIb30BAHHE WJIM BO3MOYKHOCTH IOJHOM OTMEHBI JAHHOW MEpHI
IPOLIECCYAIBHOTO TPUHYKICHHUS.

3. Ilpenycmotpennas crarbeit 115 VYIIK Poccuiickoii denepanuu mepa
IPOLIECCYAIBHOTO MIPUHYKICHUS B BUJIE HAIOKEHUS apecTa Ha UM YIIECTBO B XOJ€
IPOU3BOACTBA MPEABAPUTENBHOTO PACCICIOBAHHUS IO YrOJOBHOMY  JIENy
NPUMEHSIETCS KaK B MyOJUYHO-TIPABOBBIX IENSIX — JJIsi 0OECIIEYeHHs] BO3MOXKHOM
KOH(UCKAIIMM UMYIIECTBA, UMYIIIECTBEHHBIX B3bICKAHUN B BUE MPOIECCYaTbHBIX
U3JIEPKeK WK mTpada B KayecTBE MEPHl YTOJOBHOTO HaKa3aHUs, a TakkKe IS
COXPAaHHOCTH MMYIIECTBA, OTHOCSIETOCA K BEIIECTBEHHBIM J10KAa3aTeJIbCTBAM I10
YTrOJIOBHOMY JI€Ny, TaK U B LEJSAX 3aUIUThl CYOBEKTUBHBIX TPAKIAHCKUX TIPAB JIHII,
NOTEPIEBIINX OT MPECTYIJICHHUS.

Yacte Tpetbsi cratbu 115 VYIIK Poccuiickoit ®dexnepanuu I0MyCKaeT
HAJIOKEHHE apecTa Ha UMYIIECTBO, €CIIM €CTh JOCTATOYHBIE OCHOBAHUS I0J1ararh,
YTO OHO TMOJY4YeHO B pe3yJIbTaTe MNPECTYNMHBIX ACHCTBUM I0J03PEBAEMOTO,
oOBuHsiemoro. Jluia, Ha HMMYIIECTBO KOTOPBIX PACHPOCTPAHSIETCS JEHCTBUE
JAHHOM HOPMBI, HE SIBJISIIOTCS T0JI03PE€BAEMBIMH, OOBHHSEMBIMU M HE TMOJJIEKAT
MIPUBJICUCHUIO B KAYECTBE I'PAXKJAHCKUX OTBETUYMKOB, KAKOBBIMHU COTJIACHO YaCTH
nepBoit cratbu 54 YIIK Poccuiickoit @eneparn MOTyT OBITh (DU3UYECKUE WIIH
IOPUINYECKUE JIMIA, HECYIIME€ B COOTBETCTBHMM C ['pakZaHCKUM KOJAEKCOM
Poccuiickont ~ ®denepanmu  OTBETCTBEHHOCTh 32  Bpeld,  NPUYMHEHHBIN
npecrymieHneM. Ha ykazanubix B wactu tpetber crathu 115 YVIIK Pocculickon
denepanuu UL, B YbEM 3aKOHHOM BJaJ€HUU (COOCTBEHHOCTH) HAXOJUTCS
MMYILIECTBO, IPEANOJIOKUTEIBHO TOJIYYEHHOE B PE3yibTaTe MNPECTYIHBIX

I[eﬁCTBHﬁ Imoa03peBacMoOro, 06BI/IH}IGMOFO, HNMYIICCTBCHHAA OTBCTCTBCHHOCTH HC
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BO3JIaraeTcsi — B MPOTUBHOM Clly4ae MPUMEHEHUIO MOJJICKUT YacTh MepBasi TON ke
CTaThHU.

3.1. Kak crnemyer u3z crarbu 115 VIIK Poccuiickoit ®epepauuu BO
B3aHMOCBSI3H ¢ ero craTbeil 160" 1 yacThio maTOi cTaThl 165, HATOXCHHE apecrta
Ha UMYIIECTBO MPOU3BOJIUTCS CIIEIOBATEJIEM WM JO3HaBaTeJIeM, MO OO0IeMy
MpaBUly, HA OCHOBAHMM IOCTAHOBJICHUS CYJbH (32 HCKIIOYECHUEM CIy4aeB, HE
TEPISIIIUX OTJIAraTelbCTBa) ISl MPEJOTBPAICHUS COKPBITUS WM OTUYKICHUS
UMYIIIECTBA, HEOOXOJUMOro [Jisi OOecnedeHuss TPaKIaHCKOTO HCKa, JIPYrux
UMYIIIECTBEHHBIX B3bICKAHUN WMJIM BO3MOXKHOW KOH(UCKAIUM, B TOM YHCIIEC TPH
HEYCTAHOBJICHUU WJIM HEMOJHOM YCTAHOBJICHHH OOCTOSITENIBCTB, MOJJICHKAITUX
corjlacHo cratee 73 nanHoro Kojekca qoKa3bpIBaHUIO MO YTOJOBHOMY JENY.

IIpu 3TOM B CHIly MYHKTa 2! vactu nepBoit crtatbu 81 M MyHKTA 3! yacru
Bropoii ctatbu 82 VYIIK Poccuiickoit ®enepanuu A€HbIH, LEHHOCTH U HWHOE
UMYILIECTBO, MOJYYEHHBIE B PE3YJIbTATE COBEPIIEHUS MPECTYIUIEHUS, TPU3HAIOTCS
BEIICCTBEHHBIMU  JIOKa3aTeJIbCTBAMU W, OyAyuyud OOHApy>KEHHBIMHU  TIpH
IPOU3BOACTBE  CJIEACTBEHHBIX JECHCTBHM, MOJJEXKAT apecTy B THOPAJIKE,
ycTtaHoBiieHHOM ctathed 115 mannoro Kopnekca. Ilpu paspeiieHun yrojioBHOTO
nena, B TOM YHCIIE IPUTOBOPOM Cyla, YKA3aHHOE HMYIIECTBO, €CIU €ro
NIPUHAITICKHOCTh YCTaHOBJIEHA CYIOM, MOET OBITh BO3BPAIIEHO 3aKOHHOMY
Bragenbly (myHKT 4 yactu Tpetbei ctathu 81 VYIIK Poccuiickoit ®@enepanun),
KOH(UCKOBAHO, €CIIA JIUIIO, MPHUHSBIIEE HUMYIIECTBO, 3HAIO WM JOJDKHO OBLIO
3HaTh, YTO OHO IOJIYyYEHO B PE3yJbTaT€ MPECTYNHBIX NEUCTBUN (YaCTb TPEThA
crateu 104" VK Poccuiickoit ®eneparinn), MM HCIOTB30BAHO I BOSMEIICHHS
Bpela, MPUYUHEHHOTO TMPECTYIUIEHUEM  (CTaThs 104 VK Poccuiickoit
®denepanun), IpuYeM BO3MEILEHUE Bpea MOTEPIIEBIIEMY BO3MOKHO JIMIIb MO €ro
TpeOOBaHNUIO, 3asBIIEHHOMY C COOJIIOICHUEM TPABUI 00 NCKOBOW JaBHOCTH.

CoOTBETCTBEHHO, Kak M0 OYKBaJbHOMY CMBICTY YacTU TpeThbel ctaTbu 115
VIIK Poccuniickoit ®Penepanuu, TaKk HU 1O CMBICIY, NPUIABAEMOMY €U
MPaBOMPUMEHHUTENILHON MPAaKTUKON, Hall0KEHUE apecTa Ha HMYIIECTBO JIMIIA,

KOTOPOC HE ABJIACTCA ITOJO3PCBACMBIM, OOBHHSIEMBIM U HE IMPUBJICKACTCA II0
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YTOJIOBHOMY JIeJly B KaueCTBE I'Pa)KJAHCKOIO OTBETUMKA, JOIMYCKAeTCs JIMILIb B
nyOJUYHO-TIPABOBBIX  LENsAX oOecrneueHus MpearnojaraeMol KoHpHcKauuu
MMYILECTBA WM COXPAHHOCTH MMYIIECTBA, OTHOCALIEroCs K BEIIECTBEHHBIM
JI0Ka3aTeabCTBAM [0 JAHHOMY YI'OJIOBHOMY Jelly, W JIUIIb IPHU YCIOBUH, YTO
OTHOCUTEJBHO 3TOTO HMYIIECTBA HUMEIOTCS JIOCTAaTOYHbBIE, MOATBEP>KICHHBIE
JI0Ka3aTeIbCTBAMU OCHOBAaHMS MoJjlaraTh, YTO OHO IMOJIYYEHO B pe3yibTare
MPECTYIHBIX JEUCTBUM MOJ03PEBAEMOr0, OOBUHIEMOTO JINOO MCIOIB30BAIOCH WIIH
npeHa3Ha4yaioCh JUIsl MCIIOJIb30BAaHUS B KAayeCTBE OPYIUs MPECTYIUICHHS JUOO
1Sl PUHAHCUPOBAHMSI PECTYITHOM 1€ITENTbHOCTH.

[Ipononranus AecTBUA AAHHOW MEpbl MPOLECCYaNbHOIO MPUHYXKIACHHUS,
NepBOHAYAIBHO TNPUMEHEHHOW B HEOTJIOKHOW CHUTyallud, TaKxke JOJKHA
OCYIIECTBIIATHCS C YYETOM JIaHHBIX, KOTOpbIE TIOJYYEHBl B pe3yJibTaTe
JaNbHEHIIEro pacciaeqoBaHus U CBUIETEIbCTBYIOT O BO3MOXKHOCTU MPUMEHEHUS
10 MPUTrOBOPY CyJda KOHPUCKAIMK HMMYLIECTBA, HA KOTOPOE HAJIOKEH apecT, O
HEOOXOAMMOCTH €ro COXPAaHHOCTH KaK BEIIECTBEHHOI'O JOKa3aTeNbCTBA IO
YrOJOBHOMY JIeNly M TIO3BOJSIIOT OLICHUTh, JIEUCTBUTEIBHO JIM apEeCTOBAHHOE
UMYIIECTBO MPUOOPETEHO Yy JIMIA, HE MMEBIIETO MpaBa €ro OT4YYXJIaTh (0 4eMm
npuoOpeTaTeab He 3HAJI U He MOT 3HAaTh), 3HAJ WIHM JOJKEH ObLI 3HATh Biajieliell
apecTOBAaHHOTO HUMYIIECTBA, YTO OHO TIOJYYEHO B pe3yJbTaTe MPECTYIHBIX
JENCTBHM, MPUYACTEH JIM OH K COBEPILICHHUIO MPECTYIJICHHUS, HA KaKOM OCHOBaHUU
(Bo3me3aHO wmau 0e3BO3ME3AHO) MPHOOpEeTeHO wuMmymecTtBo. Ilpuw >ToM He
UCKITIOYAETCsl COXPAHEHHE JIEWCTBUS MPABOBOI0 PEKHUMa apecTa UMYIIECTBa JJIs
obecrieueHuss — mpu dPPEKTUBHOM CyaeOHOM KOHTPOJE€ — YaCTHOIPABOBBIX
1eJed BO3MEUIEHNs NOTEPNEBUIEMY Bpela, IPUUYNHEHHOTO MPECTYIUIEHUEM, €CIIN
no peny Oyaer 3asBieH TPaXTAHCKUM HUCK U BIaJeliel] apecTOBAHHOTO
MMYILECTBA TOJJICKUT MPUBICYCHUIO B KauyeCTBE T'PakJaHCKOTO OTBETUYHKA.
Opnako B TakoM ciydae MpOJOHranus apecTa HMMYIIECTBa JIOJDKHA
OCYHLIECTBIATBCA Ha OCHOBaHMM 4actu nepBou ctatbu 115 VIIK Poccuiickoit

denepanuu.
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3.2. Ilonoxenus yactedt Tpetben u aesator cratbu 115 VIIK Poccuiickoi
denepanyu, NpeaycMaTpuBas BO3MOKHOCTh HAJIOKEHUSI apecTa Ha UMYILECTBO,
HaxoJsIIeecss y JIHI, HEe SBJISIIOUIUXCS IMOJ03PEBAEMbIMU, OOBUHSEMBIMHU WU
IPAKIAHCKUMHU OTBETYMKAMHU [0 YTOJIOBHOMY JIeNly, BIUIOTH JO €r0 OTMEHBI
pEllIEHUEM JOJDKHOCTHOTO JIMIIA WM OpraHa, B IPOU3BOJICTBE KOTOPOIO
HAaXOAUTCS TAHHOE YTOJOBHOE JEJ0, KOTa B MPUMEHEHUU 3TOW MEpPbI OTIAIAET
HEO0O0XOJUMOCTb, HE YCTAHABIMBAIOT CPOK, IO UCTEYCHUN KOTOPOTO €€ 3aKOHHOCTh
1 000CHOBAaHHOCTb MOTYT OBITh MOJABEPTHYTHI CYJICOHOMY KOHTPOJIIO, TPUTOM UYTO
BOIIPOC 00 OTMEHE HAJIOXKEHUS apecTa Ha UMYIIECTBO PEIIAETCS MO0 YCMOTPEHUIO
Jo3HaBaTeNst MO0 cleoBaTessi, KOTOPbIe BIPaBe CaMOCTOSATENIBHO MPUHUMATh
nporieccyanbHble perieHns (MyHKT 3 4acTh BTOpPOM cTaThd 38 M MyHKT 1 YacTu
tpetbeit ctathu 41 YIIK Poccuiickoit @eneparun).
DTO 03HAYaET, YTO B CYIIECTBYIOLIEH CHUCTEME MPABOBOIO PETYIMPOBAHUS
CPOK JI€MCTBUS MEpBI MPOLIECCYaTbHOIO MPUHYXKIEHNS B BUAE HAJIOKEHUS apecTa
Ha MMYIIECTBO B BBICOKOM CTEMEHH 3aBUCUT OT (HDAKTOPOB, BIMSIONIMX Ha
JUTUTETFHOCTh MPEABAPUTEIHLHOTO PACCieIOBaHUsS U CyIeOHOTO pa3OupaTesbCcTBa
0 YTrOJOBHOMY JeNly, OOIIME CPOKM IPOBEICHUS KOTOPHIX OOYCIOBIMBAIOT
IPOJIOKUTEIIBHOCTh IPUMEHEHHS 3TOW Mephl (CTaThu 162,223,2266,22711233
VIIK Poccuiickoit @enepannn), a npeAeabHbIE CPOKU OIPAaHUYEHBI JIUIIb CPOKAMU
naBHoctu (ctathsi 78 YK Poccuiickoii @enepanuu). He comepkuT yrojioBHO-
IPOLIECCYANIbHBIA 3aKOH W CIIEIUAIbHBIX MPEANUCAHUA OTHOCHTEIBHO OTMEHBI
WM, HAIpPOTHUB, IMPOJIOHTAllMM HAJOKEHHS apecTa Ha HMMYIIECTBO B Clydasx
MIPUOCTAHOBJICHUS MpeABAPUTEIBHOTO CJIEICTBUS o OCHOBaHUSIM,
npeaycMotpeHHbiM ctatheit 208 VYIIK Poccuiickoit ®enepanuu, A0MycKas TeM
caMbiM, Kak ykazan Konctutymmonneii Cyn Poccuiickoit ®enepaunu B
[ToctanoBnenuun ot 31 suBaps 2011 roga Ne 1-11, coxpaneHnue nerucTBUS JaHHOU
MEphbl MPOLIECCYAIbHOTO TMPUHYXKIEHUS HA BCE€ BpeMs IMPUOCTAHOBIICHUS
MPOU3BOACTBA IO JeNy, T.€. JI0 HCTEUYEHUs CPOKOB JABHOCTH YIOJIOBHOTO

MpeciIeI0BaHus.
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[TockonbKy NpOAIEHHE CPOKOB MPEABAPUTEIBLHOIO CIEACTBUS HE CBSI3aHO C
HEOOXOJUMOCTBbIO COXpPaHEHHsI TMPABOBOTO peXHMa apecta HMYIIECTBa, a
00yCJIOBIMBAETCSI UHBIMU OOCTOATENbCTBAMHU (TIPOU3BOJICTBO IKCIIEPTU3 U MPOUUX
CIEJICTBEHHBIX JICMCTBHUM, YCTAaHOBJIEHHE COYYAaCTHUKOB TMPECTYILUICHUS U
JIOTIOJTHUTENIBHBIX SMHU300B MPECTYIMHON AEATCIbHOCTH U T.]I.), HU NPU TPUHATUU
CJIEIOBATEJIEM COOTBETCTBYIOIIETO MPOILIECCYATbHOIO PEIICHUS, HU TIPU MPOBEPKE
€ro 3aKOHHOCTH M OOOCHOBAaHHOCTU CYAOM HEOOXOJMMOCTh B COXpPaHEHUH
NEUCTBUS JAaHHOM MEphl MPOLIECCYaTbHOTO MNPUHYXIECHUS W COPa3MEPHOCTH
OTpaHUYEHUN TpaBa COOCTBEHHOCTM Ha apeCTOBAaHHOE UWMYIIECTBO HE
OIICHUBAIOTCSA. PaBHBIM 00pa3oM 3TO OTHOCHUTCS K CiydasMm MPUOCTAHOBJICHUS
MPEIBAPUTENTBLHOTO CIEIACTBUS.

He  npeamonaraer  HEoOXOIUMOCTh  CyleOHOTO  KOHTpOJIS  3a
NPOAOJIKUTEIILHOCTHIO HAJIOKEHUS apecra Ha MMYILECTBO, B OTHOIICHUU
KOTOPOrO HMMEIOTCSI OCHOBAaHHUS IoJiaraTh, YTO OHO TOJYYEHO B pe3yJbTaTe
IMPECTYIHBIX JEUCTBUM TMOJ03peBaecMoro, oOBuHseMoro, u crtaths 165 VYIIK
Poccuiickoit deneparuu, 3aKkperuisionas JUlb CYIeOHBIA MOPSI0K MOTyICHUS
MEPBOHAYAJILHOTO pa3pelieHUs] Ha MPOU3BOJACTBO TAaKOTO CIIE€ICTBEHHOTO
nenrcTBusl. YTo KacaeTrcsi BO3MOXKHOCTH JIMIA, HA UMYIIECTBO KOTOPOTO HAJIOXKEH
apect, oOpaTUThCA B CJIydyae MPOJJICHUS CPOKOB WM MPUOCTAHOBICHUS
PEABAPUTEIILHOTO CJCACTBHS K OpraHy, OCYIIECTBISIONIEMY JocCyleOHOe
IIPOM3BOJICTBO IO YTOJOBHOMY Jeiy, ¢ XOJaTalcTBOM 00 OTMEHE HaJOXKEHHS
apecta Ha HMYIIECTBO, OO0KaJIOBaTh COOTBETCTBYIOIIEE ITOCTAHOBJICHUE
cienoBaTesii PYKOBOJIMTEIIO CIEACTBEHHOI'O OpraHa, IPOKYpOpY B MOPSAKE
crateir 123 u 124 VIIK Poccuiickoit @enepanuu wiu B CyJ MO MpaBujiaM CTaTbU
125 nannoro Kopekca, mpuTOM YTO TakKoe JUIIO, €CIU OHO HE SBIAETCA
MOA03pEBaEMbIM, OOBHUHAEMBIM WJIA TPAXKJAHCKUM OTBETUYHKOM, O MPOJJICHUHU
CPOKOB MPEABAPUTEIIBHOIO CIEACTBUS WJIA O €ro IPUOCTAHOBJICHHU HE
yBegoMJIsgeTca (4acTh BocbMas cTaTbu 162 u yacTh BTopas ctathu 208 VYIIK
Poccuiickoit ®depepanun), TO Takas BO3MOXKHOCTh — KaKk IO OYKBaJIbHOMY

cMmbicity yacth gearorl crtaten 115 VIIK Poccuiickoin ®enepanuu  BO
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B3aMMOCBSA3HU C YaCThIO TPETHEU TOM K€ CTAaThU M YACTHIO MEPBOM ero crtatbu 208,
TaK U MO CMBICITY, NMPUABAEMOMY UM MPABONPUMEHHUTEIHLHON MPAKTUKOU, — HE
MOXeET ObITh Mpu3HaHa 3(HPEKTUBHBIM CPEACTBOM 3aIlUTHI MPaB COOCTBEHHUKA
apectoBanHoro umymectBa (IloctanoBinenue Koncturyumonunoro Cyna
Poccuiickoit ®enepanyu or 31 suBaps 2011 roma Ne 1-I1). Kpome Toro, Ha
yKka3aHHbIX B 4dacTtu TpeThei ctatbu 115 VYIIK Poccuiickoit ®@enepauuu Juii,
MOCKOJbKY OHU HE SIBJSIOTCS YYACTHUKAMM YTOJIOBHOTO CYJOINPOU3BOJICTBA, HE
pacupoCTpaHsIOTCA TaKue MpOIECcCyalbHble TapaHTHH, KakK NpaBO 3HATh
CYIIHOCTh MPEIBSIBICHHBIX K HUM MAaTEpPUAIbHO-TIPABOBBIX MPUTSA3AHUN U
00CTOSITEILCTB, Ha KOTOPHIX OHU OCHOBAHbI, BO3paXkaTh MPOTHB JTUX
NPUTSA3aHUM, J1aBaTh OOBSCHEHUS, TMPEICTABIATh J0KA3aTeIbCTBA, WMETh
OpEACTABUTENSA, 3HAKOMUTBCS C MaTepuajlaMHd YLOJOBHOIO [IeJla, 3asiBISAThH
OTBOABI U T.J.

He npenycmaTtpuBaeT yroJoBHO-NPOLECCYAJIbHBIA 3aKOH M CIELUAJIBHOIO
MEXaHM3Ma BO3MEIICHHS YOBITKOB COOCTBEHHUKY apeCTOBAHHOTO HMYIIECTBA,
OPUYMHEHHBIX YPE3MEPHO JJIUTEJIbHBIM OTPAHUYEHUEM €T0 MpaB: TaK, pPacXObl
COOCTBEHHHMKA MO COJEP)KAaHUIO apEeCTOBAHHOTO HMYIIECTBA W HEMOJIYYCHHBIC
JOXOAbl OT €ro BO3MOXXHOTO UCIIOJIb30BAHUSI HE OTHECEHbl 3aKOHOM K
IPOIECCYAIbHBIM M3AEPKKaM, TOJJIKAIIUM B3bICKAHHUIO 10 UTOTaM CyJIeOHOTO
paszbupatensctBa 1o neny (crarbu 131 m 132 VIIK Poccuiickoit deneparun);
BO3MEIICHUE Bpea, IPUUMHEHHOTO YPE3MEPHO IJIUTEIbHBIM apeCTOM UMYLIECTBA,
HAJIOKCHHBbIM HAa 3aKOHHBIX OCHOBAaHMSX, B YTrOJOBHO-IIPOLIECCYAIbBHOM MOPSJIKE
He mnpeaycMoTpeHo (wactu TpeThs W mnstas cratbu 133 VYIIK Poccuiickoit
Qdenepanuu); HE  SABISIOMIMECS  MOJO3PEBAEMbIMH, OOBHUHSEMBIMU  WIH
IPaKIAaHCKUMH OTBETYMKAMU JIMIA, HA UMYIIECTBO KOTOPBIX HAJIOKEH apecT, HE
OTHOCSTCSL K YHCIY CYOBEKTOB, HMMEIOIIMX MpaBO Ha oOpalieHue B CyA C
3asBJICHHUEM O TPUCYXKJICHUM KOMIICHCAlMM 3a HapylleHue ImpaBa Ha
CYJOMPOU3BOJICTBO B pa3yMHbIN Cpok (d4acTh 1 ctathu 1 deaepanbHOro 3aKoHa OT
30 ampenst 2010 roma Ne 68-®3 «O koMmmeHcaluMyd 3a HapylleHUE MpaBa Ha

CYJIOIIPOU3BOJICTBO B Pa3yMHBIN CPOK WUJIM IMpaBa Ha WCIOJIHEHUE CYAEOHOTO aKTa
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B Pa3yMHBI CpPOK»); OTCYTCTBHE CHEIUAIBLHOIO MEXaHW3Ma BO3MEIICHUS
COOCTBEHHUKY apeCTOBAaHHOTO HMYIIECTBA YOBITKOB, MPUYMHEHHBIX UYpPE3MEPHO
JIUTUTEIIbHBIM OTPAaHUYECHUEM €ro IpaB, HE KOMIICHCUPYETCA U BO3MOXKHOCTBHIO
oOpaiieHust 3a CyJae0HOM 3alUTON B MOPSAKE TPaXKJAHCKOTO CYJIOMPOU3BOJICTRA
(ITocranosnenne Koncrurynmonnoro Cyna Poccuiickoit denepanyu ot 31 ssHBaps
2011 romga Ne 1-I1).

4. TakuMm 0o0pa3oM, MOJIOKEHHS YacTeil TpeThbel M neBATOM ctaTbhu 115
VIIK Poccuiickoii @enepaunu He cooTBeTCTBYHOT KoHcTtutynum Poccuiickoii
®denepanun, ee cratbaMm 35 (dactu 1-3), 46 (wacth 1) u 55 (vacte 3), B TOM
Mepe, B KaKOW ATHUMH MOJIOKEHUAMH B CHCTEME JI€HMCTBYIOLIETO IMPaBOBOrO
peryJMpoOBaHUs HE MNpPEAycCMaTpuBaeTCAd HaJJIeXalluil MpaBOBOW MEXaHU3M,
NpUMEHEHHUE KOTOPOTO — TIPU COXpaHEHUHM OajaHca MEXAy MyOJIndIHO-
PAaBOBBIMM M YaCTHONPABOBBIMH HHTEpPECaMU — MO3BOJSIIO Obl 3G (PEeKTHBHO
3alUIIAaTh B CyJeOHOM TIOPSAJKE IpaBa M 3aKOHHBIC HWHTEPECHl JHIl, HE
SBISIONIUXCS  TOJ03PEBAaCMbIMH,  OOBUHSIEMBIMH  WJIH  TPaXJIaHCKUMU
OTBETYMKAMH [0 YTOJOBHOMY JIely, TIpaBO COOCTBEHHOCTH KOTOPBIX
OTPAaHUYEHO YPE3MEPHO JITUTEIBLHBIM HAJOKEHHUEM apecTa Ha MpHUHAJJIeKaIlee
UM HMYIIECTBO, MPEAINOJI0XKUTEIbHO IMOJYUYEHHOE B PE3YJbTaTe MPECTYIMHBIX
JEeNCTBUM 1MO103peBaeMOro, OOBUHSAEMOTO.

denepadbHOMY 3aKOHOJATENI0 HAMJICKHT — HCXOAS U3 TpeOOBaHUU
Konctutyuuu Poccuiickoit @Penepauyin M € y4E€TOM IIPABOBBIX IO3UIHUU
Kouncturynmonnoro Cyna Poccuiickoit denepaliviu, BIpa)KE€HHBIX B HACTOSIIEM
[ToctaHoBneHHM, — BHECTH B JCUCTBYIOIIEE IIPABOBOE PETYJIUPOBAHUE
W3MEHEHHMS, HAIlpaBJICHHbIE Ha OrpaHUYEHUE CpoKa (MPOJOJIKUTEIHLHOCTH)
NPUMEHEHUSI HAJOXKEHHUS apecTa Ha HWMYIIECTBO JIHIL, HE SBIAIONIAXCA
MMOJI03PEBACMBIMH, OOBUHSACMBIMH MW  TPaXJaHCKUMH OTBETYMKAMH  II0
YroJ0OBHOMY JeJly, pPa3yMHOCTh M HEOOXOAMMOCTh KOTOPOTO JOJKHBI
ONpeAeaATECS CYAOM B MOpoleaypax, oOecneynBarIuX COOCTBEHHUKOB

ApCCTOBAHHOI'O MMYIICCTBA IMPOHCCCYAIbHBIMHA IIpaBaMH, HCO6XOI[I/IMBIMI/I JIRI |
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3alMUThl HUX TpaBa COOCTBEHHOCTH OT HEOOOCHOBAaHHOTO WM YPE3MEpPHO
JIJIATEIBHOTO OTPAHUYCHUS.

Bripenp 10 BHeceHHsT B JEHCTBYIOLIEE IIPABOBOE PETYJIUPOBAHUE
HaJUJIe)KAlUX W3MEHEHUM, BbITEKAOUMX M3 Hacrtosuiero [loctaHoBnenus, cyn
pyd TPUHATAM  peIIeHUusT 00  yAOBJIETBOPEHMHM  XOJaTalicTBa  OpraHa
MIPEBAPUTEIBHOIO PACCIEIOBAaHNS O HAJIOKEHUH apecTa Ha UMYLIECTBO JINILI, HE
SIBJISTFOIIUXCSL TT0JI03PEBAEMbIMH, OOBHHSIEMBIMU U TPAXKJAHCKUMHU OTBETUMKAMU
0 YrOJOBHOMY JI€Jly, JOJIKE€H YKa3blBaTh B COOTBETCTBYIOIIEM MOCTAHOBICHUU
pasyMHBII M HE  MPEBBIMIAIOIMIMKA  YCTAHOBJICHHBIX  3aKOHOM  CpPOKOB
NpEIBapUTEIBLHOIO  pAacCleIOBaHUsl  CPOK  JCHCTBUS ~ JAHHOM  MEpHI
MPOIIECCYaJIbHOTO TPUHYKICHUS, KOTOPHIA MPU HEOOXOJUMOCTH MOXKET OBITh
npomsieH cyaoMm. Ilo yronoBHbIM JeflaM, MO KOTOPBIM HaJlOKEHHE apecTa Ha
UMYIIECTBO YK€ MPUMEHSIETCS, BOIMPOCHI, CBSI3aHHBIE C HEOOXOJUMOCTBIO €ro
COXpaHEHHUSI W CPOKOM MPUMEHEHHUS, MOMJIEKAT PA3PEUICHUI0 CYIOM IO
COOTBETCTBYIOIIUM ’Kalo0aM WM XOJaTaliCTBaM 3aMHTEPECOBAHHBIX JIUII.
[Ipoanenue cpoka HaJIOKEHUS apecTa Ha UMYIIECTBO OCYIIECTBIAECTCSA C YUETOM
pe3yJIbTaTOB NPEABAPUTEIBHOIO PAacCiI€JOBaHUs, CBHUIETEIbCTBYIOLIUX, B
YaCTHOCTH, O BO3MOKHOCTH MPUMEHEHHS 10 TPUTOBOPY cyla KOH(MHCKALUH
UMYIIECTBA, HA KOTOPOE HAJIOXKEH apecT, 0 HEOOXOJUMOCTH €r0 COXPaHHOCTH
KaK BELIECTBEHHOTO JI0Ka3aTeIbCTBA IO YTrOJOBHOMY Jey, a TaKkKe
NO3BOJISIIOIIMX  OLIEHUTh, JEHUCTBUTEIBHO JIU apECTOBAHHOE UMYLIECTBO
npuoOpeTeHo y JHIA, KOTOPOE€ HE HWMENO IpaBa €ro OT4YYXJIaTh (0 YeM
npuoOpeTrarenb HE 3HAI U HE MOT 3HATh), 3HAJ WJIU JOJDKEH OBbLI 3HATH BIAJENeI]
apeCTOBAaHHOTO MMYILECTBA, YTO OHO IMOJYYEHO B PE3yJbTAaTe IPECTYIHBIX
JNEUCTBUM, NMPUYACTEH JIM OH K COBEPLICHUIO MPECTYIUICHUS W MOJIEKUT JIU
MPUBJICYCHUIO K YTOJIOBHOW OTBETCTBEHHOCTH, BO3ME3JTHO WU OE3BO3ME3THO
MPUOOPETEHO MMYIIECTBO, UMEIOTCA JIM OCHOBAHUSA JI HAJIOKEHUsI apecTa Ha
MMYIIECTBO B COOTBETCTBHM C 4acThio mepBoil cratbu 115 YIIK Poccuiickon
denepauun s 00eCTIEYEHUsS] UCTIOJHEHUS MPUTOBOpPa B YACTH TPaXKJAHCKOTO

HCKa, B TOM YHCJIC C YYCTOM CO6J'HOI[CHI/I$I I[IpaBuJI O CPOKaAxX HCKOBOM JaBHOCTH U
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MPUBJIEYEHUsI BIaJeiblla apeCTOBAHHOIO MMYIIECTBA B KAUECTBE I'Pa’KJAHCKOTO
OTBETYHKA.

Hcxonst U3 U3M0KEHHOTO U PYKOBOJCTBYSICh CTAThsIMU 471, 71, 72, 74, 75,

78, 79 u 100 ®eaepabHOr0O KOHCTUTYLHHOHHOTO 3akoHa «O KOHCTUTYLHMOHHOM

Cyne Poccuiickoit ®enepanun», Koncruryumonnei Cyn  Poccuiickoit

denepanuu

HOCTAHOBMHII:

1. Tlpu3HaTe monoxeHus 4yacted TpeTbeil u aesAToil ctatbu 115 YIIK
Poccuiickoit denepanun He coorBercTBYyOmMMH KoHctuTynuu Poccuiickoi
deneparuu, ee crathaM 35 (wactu 1-3), 46 (wacth 1) u 55 (wacth 3), B TOi¥
Mepe, B KaKOHW 3TUMH MOJIOKEHUSIMU B CUCTEME JEHCTBYIOUIETO IMPaBOBOIO
pEryJaupoBaHus HE NpeaycMaTpUBAETCSA HAJJIEKAIIMA NIPABOBOM MEXAHU3M,
OpUMEHEHHWE KOTOPOro — TMpPH COXpaHEHHH OanaHca MEXAy MyOJIHM4HO-
PAaBOBBIMM M YaCTHOIPABOBBIMH HHTEpPECaMH — TO3BOJSIIO Obl 3¢ (PEeKTHBHO
3alMIaTh B CydeOHOM TOpPSAKE MpaBa U 3aKOHHbIE HHTEPECHl JIHIl, HE
ABJISIOMINXCS  TOJI03PEBAEMbIMU,  OOBHUHAEMBIMU WM  TPaXIAHCKUMU
OTBETYMKAMHU [0 YrOJOBHOMY Jielly, TIpaBO COOCTBEHHOCTH KOTOPBIX
OTPAaHUYEHO YPE3MEPHO JJIUTEIbHBIM HAJIOKEHHUEM apecTa Ha MpHUHAJJIeKaIIee
UM HMMYLIECTBO, MPEAIOJI0KUTEIBHO IMOJYYEHHOE B PE3yJbTaTe MPECTYIMHBIX
JEUCTBUH M0103PEBAEMOTO, OOBUHSIEMOTO.

2. DenepallbHOMY 3aKOHOJATEII0 HAIJICKUT — HMCXOId W3 TpeOoBaHUU
Koncturyunu Poccuiickoi ®enepauyu U ¢ yY4€TOM MPABOBBIX MO3UIUU
Koncturynnonnoro Cyna Poccuiickoit @enepannn, BbIPaXKEHHBIX B HACTOSIIEM
IlocTaHOBJIEHHH, — BHECTH B JIEUCTBYIOIIEE IIPABOBOE PErYIMPOBAHNE U3MEHEHMS,
HalpaBJICHHbIE Ha OrPAaHUYEHHE CpoKa (MPOJOJIKUTEIBHOCTH) MPUMEHEHUS
HAJOXKEHUsl apecTa Ha HMYIIECTBO, Pa3yMHOCTb M HEOOXOAMMOCTb KOTOPOIO
JOJDKHBI ONPEIENATHCA CYIOM B MpOLEAypax, 00eCIeunBaOIUX MPEAOCTaBICHNUE

COOCTBEHHMKAM  apEeCTOBAHHOTO  WMYIIECTBA  MPOIECCYalbHBIX  TPaB,
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HEOOXOUMBIX JJIsl 3alUThl UX MpaBa COOCTBEHHOCTH OT HEOOOCHOBAHHOI'O WU
YpE3MEPHO JJIUTEIIBHOTO OTPAaHUYEHNUS .

3. CynebOnble akThl 1O JiejaM OOLIECTBA C OTPAHUYEHHON OTBETCTBEHHOCTHIO
«ABpopa MaJIOTaXHOE CTPOUTENBLCTBO», TpaxnaH Illepuenko Bnagumupa
AHaronbeBuua u OijyieHa Mapka [laBnoBuuYa, OCHOBAaHMEM ISl BBIHECEHUS
KOTOPBIX IOJIOKEHUS YacTell TpeTbed M aeBaror cratbu 115 VIIK Poccuiickoit
denepanuu MOCHYKWJIA B TOM Mepe, B KAakKOM OHH IPU3HAHBl HACTOSAILIAM
IToctanoBneHnem He cooTBeTcTBYroMMUA KoHctutynmnu Poccuniickoit @enepanuu,
NOJIJIEKAT MEPECMOTPY, €CJIH JIJI 3TOTO HET HHBIX IPENSATCTBUM.

4. Hacrosimee [TocTanoBiieHne OKOHYATENBHO, HE TIOJIJIEKUT 00KaJIOBaHUIO,
BCTyMaeT B CWIY €O JHS OQUIMAIbHOrO ONyOJIMKOBaHUSA, JAEUCTBYET
HEMOCPEJCTBEHHO M HE TpeOyeT TMOATBEPXKICHUS JPYTMMU OpraHamMu M
JNOJ>KHOCTHBIMH JIMLIAMH.

5. Hacrosimee  IloctaHoBieHHME — MOMJICKHUT  HE3aMEUIUTEIBHOMY
onyonukoBanuto B «Poccuiickoit raszere», «CoOpaHMM 3aKOHOJATENIbCTBA
Poccuiickoit deneparun» u Ha «OduiuaaTsHOM HWHTEPHET-TIOPTAlE IPaBOBOM
uHpopmarmm» (WWW.pravo.gov.ru). I[TocranoBienue A0MKHO OBITH OMMYOJIHKOBAHO

takxe B «BectHuke Konctutynuonnoro Cyaa Poccuiickoit @enepannin.

Koncturyunonnsiit Cyn
Poccuiickoit @enepannuu
Ne 25-I1
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